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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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I NC. D/ B/ A VERI ZON BUSI NESS )
SERVI CES, et al. ) NO. 09-1639

MEMORANDUM

Dal zel |, J. April 26, 2010
Plaintiffs' have brought this action against defendants
MCl  Communi cations Services, Inc., d/b/a Verizon Business
Servi ces and Verizon d obal Networks, Inc. (collectively,
“Verizon”). Specifically, PAETEC clainms that: (1) Verizon failed
to pay PAETEC for tel ecommunications charges under PAETEC s
federal tariffs in violation of federal law, (2) Verizon has
failed to pay PAETEC for tel econmuni cations charges under
PAETEC s state tariffs in violation of state law, (3) Verizon was
unjustly enriched, and defendants should pay at |east (4) quantum
nmeruit. PAETEC al so seeks a declaratory judgnment that it
awful |y assessed, and may continue to assess, the sw tched
access charges at issue.

Verizon counterclains that PAETEC s charges were in

'PAETEC Conmuni cations, Inc., PAETEC Conmmuni cations of Virginia,
Inc., US LEC Conmuni cations |Inc d/b/a PAETEC Busi ness Servi ces,
US LEC of Pennsyl vania LLC d/ b/a PAETEC Busi ness Services, US LEC
of Virginia LLC d/b/a PAETEC Busi ness Services, US LEC of

Maryl and LLC d/ b/a PAETEC Busi ness Services, US LEC of Al abana
LLC d/ b/ a PAETEC Busi ness Services, US LEC of Georgia LLC d/b/a
PAETEC Busi ness Services, US LEC of South Carolina d/b/a PAETEC
Busi ness Services, and US LEC of Tennessee Inc. d/b/a PAETEC

Busi ness Services (collectively, “PAETEC’).



excess of those permtted under federal |aw and the terns of its
own federal tariff. Verizon seeks a declaratory judgnent that it
is not obliged to pay PAETEC under PAETEC s federal tariff for
t he anmounts Verizon has di sputed.

PAETEC has noved for sunmary judgnent to require
Verizon to pay all tariff charges or, if we deemthe tariffs to
be unlawful, to require Verizon to at |east pay the benchnmark
rate or the reasonable value of its access services. Verizon has

nmoved for partial summary judgnent on liability.

Fact ual Backgr ound?

PAETEC is a | andline tel ephone company that provides
| ocal tel ephone service to consunmers and businesses. Stip. at
1. A telephone carrier such as PAETEC that provides | ocal
exchange service is known as a | ocal exchange carrier (“LEC").
Stip. at 1 2. A carrier that transmts |ong-distance calls
bet ween the networks of two LECS is commonly referred to as an
“interexchange carrier” or “IXC'. Stip. at § 3. Verizon is,
anong other things, an I XC. Stip. at § 8 In the
t el ecommuni cations industry, switched access service (or access
service) allows an | XC to access an LEC s network in order to
"originate or termnate"® |l ong-distance calls to and from
“end-users” (parties who make or receive tel ephone calls). Stip.

at § 4. PAETEC permits |long-distance carriers to access its

The parties subnitted a joint stipulation of facts (“Stip.”) on
February 23, 2010.

® Though this is the locution the parties use, pal pably

“term nate" nust nean conplete, as in "one conpletes the call."
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network in order to originate or term nate |ong-distance
t el ephone calls involving PAETEC s end-user custoners. Stip. at
1 5.

There are two types of LECs. The original, established
carriers, who existed before Congress enacted the
Tel ecommuni cati ons Act of 1996 (“TCA” or the "1996 Act") (which
anended the Federal Communications Act of 1934), are known as
i ncunbent LECs (“ILECs”). LECs who entered the marketpl ace after
the 1996 Act took effect conpete with ILECs and each ot her and
are known as conpetitive LECs (“CLECs”). Stip. at 1 6. PAETEC
is a CLEC. Stip. at § 7. |ILECs and CLECs conpete for end-user
custonmers. Stip. at | 94.

For the period at issue -- roughly, fromthe m ddl e of
2006 until now -- Verizon delivered traffic to PAETEC end-users
over PAETEC s network, or received traffic from PAETEC s
end-users over PAETEC s network. PAETEC permtted Verizon to
access its network to conplete | ong-distance calls to PAETEC s
end-user custoners, and to originate |ong distance calls that
PAETEC s end-user custoners place. Stip. at 1 12. The rates,
terms, and conditions for the interstate swtched access services
PAETEC offers (long distance calls that originate in one state
and termnate in another state) are contained in PATEC s FCC
Tariff No. 3 filed with the FCC. Stip. at § 13. The rates,
terns, and conditions on which |ocal exchange carriers offer

intrastate switched access services are contained in tariffs



filed wwth the relevant state public utility comm ssions. Stip.

at 1 14.

The traffic at issue in this case -- for which Verizon
has di sputed PAETEC s invoices -- is |limted to interstate
traffic where the long distance call is destined for, or

originated by, a PAETEC end-user custoner. Verizon also wthheld
paynent of invoices for intrastate swtched access, but it did so
solely to recover what it viewed as prior overpaynents to PAETEC
for PAETEC s invoices for interstate switched access service.
Verizon does not dispute the nerits of any of PAETEC s intrastate
charges. Stip. at § 15.

Unli ke an I LEC, which typically uses a “hub and spoke”
arrangenent of switches that serves a relatively snaller
geogr aphi ¢ area, PAETEC uses a single switch that branches out
both in long | oops (which connect the CLEC s swtch to end-users)
to end-users over a w de geographic area, and al so branches out
inlong lines (“trunks”) to multiple I LEC tandens, to deliver
access services to I XCs. Stip. at § 43. PAETEC s network serves
a geographically dispersed and specialized custoner base
(medi um si zed businesses). Stip. at T 44. Conpared to a typica
| LEC network, PAETEC uses fewer switches and | onger transport
lines to serve | arger geographic areas. A single PAETEC switch
connects to end-users spread over a w der geographic area than an
| LEC end-office swtch serving the sanme general area. Stip. at 1

45.



PAETEC does not own or operate any tandem sw tches
(which route calls between end-office swtches and do not connect
directly to end-user custoners’ prem ses), and when Veri zon
routed the traffic at issue to PAETEC, although sonme of the
traffic went through an LEC s tandem swi tch, PAETEC di d not
swtch that traffic twice before delivering it to a PAETEC
end-user custoner. Stip. at Y 29, 46-47, Def. Ans. and
Counterclaimat 9§ 27. \Wien Verizon delivers traffic to PAETEC
over a direct connection, the traffic is not routed through a
tandem swi tch before PAETEC delivers the traffic to its end-user
custonmers. Stip. at { 49.

PAETEC s FCC Tariff No. 3 sets forth the rates, terns,
and conditions for the interstate swtched access services that
PAETEC offers. FromJuly 5, 2006 to the present, Rate Attachnent
B to PAETEC s FCC Tariff No. 3 sets forth rates for Sw tched
Access Service (“SWAS’) and Switched Access Service (D rect
Connect) (“SWAS-DC’). Stip. at § 63. In or about June of 2006,
PAETEC concl uded that the “CLEC Benchmark” allowed a CLEC to
charge a rate for interstate switched access service that was
equal to the sumof all of the applicable ILEC rate el enents,

i ncl udi ng, anong other things, tandemswtching. Stip. at { 65.

The “ CLEC Benchmark” is the maxi mnum perm ssi bl e
tariffed rate that can be charged under FCC rules for CLEC
interstate switched access service. Stip. at { 112. PAETEC
anended its FCC Tariff No. 3, effective July of 2006 (the “July
2006 Anendnent”), the effect of which was to charge Verizon a
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conposite, aggregate rate for SWAS and SWAS-DC services. The
SWAS rate applied if PAETEC provided an | XC access to its |ocal
network through an indirect connection (by routing through
another LEC s tandem switch); the SWAS-DC rate applied when the
customer or | XC directly connected to PAETEC s switch. Stip. at
1 68.

Al t hough the July 2006 Anmendnent’s conposite rate did
not include a charge for “tandem swi tching”, when PAETEC anended
the tariff again the next nonth, it increased the conposite rates
for SWAS and SWAS-DC service to include the price of the tandem
switching rate elenment. Stip. at Y 69, 74-75. Thus, PAETEC
increased its SWAS-DC rates so that they equalled the sum of the

» 4

| LECs’ “local switching”” rate elenent plus the ILECsS’ *“tandem
swtching” rate elenent. Stip. at  75. Since July 5, 2006,
PAETEC has charged its SWAS rate for situations where the | XC
connects to PAETEC s switch through an I LEC tandem Since July
5, 2006, PAETEC has charged its SWAS-DC rate in situations where
the I XC directly connects to PAETEC s swtch w thout connecting
through an ILEC tandem Stip. at § 76. No PAETEC i nvoice for
interstate swtched access services where PAETEC s end-users
received or originated the calls, and issued to Verizon after
PAETEC s July 2006 Amendnent, contained a separate charge for the
tandemswitching. Stip. at  77. Since the July 2006 Anendnent,
PAETEC has billed a conposite aggregate charge for SWAS and

SWAS- DC wi t hout breaking out the individual rate elenments. Stip.

“This termis synonynous with “end-office sw tching”.
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at § 78. Al of the calls at issue here were routed to PAETEC s
end-user custoners over a single PAETEC swtch. Stip. at 7 11-
12, 43, 46-49. To the extent that a second LEC switch was
involved in routing the calls, that switch was a tandem swi tch
owned by an |ILEC. |d.

Thi s | anguage has been in PAETEC s tariff inits
current formsince April 25, 2006:

Al bills are presunmed accurate, and

shall be binding on the Custoner, and

such Customer shall be deened to have

wai ved the right to dispute the charges

unl ess witten notice of the disputed

charge(s) is received by the Conpany

within 90 days of the invoice date

listed on the bill. To be effective,

the witten notice of the dispute nust

contain sufficient information to enable

the Conpany to investigate the dispute,

i ncl udi ng the account nunber under which

the bill has been rendered, the date of

the bill, and the specific itens on the

bill being disputed.
Stip. at T 97. In questioning PAETEC s invoices and w t hhol di ng
payrment, Verizon di sputes whether the amobunt PAETEC charged for
interstate switched access services was in conpliance w th what
Veri zon cal cul ated shoul d have been charged under the CLEC
Benchmark. Stip. at § 102. The Network Financial Operations
G oup at Verizon has continuously existed since January of 2006,
and has created, and keeps up to date, charts that contain the
conposite rate that, pursuant to Verizon's calculations, is the
maxi num a CLEC can tariff consistent with the applicable FCC
regul ations. Verizon then conpares that calculated rate with the

rate a CLEC, |ike PAETEC, charged, to determ ne whether the
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CLEC s rate exceeds the maximumrate a CLEC can tariff. Stip. at
1 104.

On Cctober 10, 2006, Verizon raised questions about
PAETEC s SWAS rates. Verizon did not file a dispute with PAETEC
at that tinme. Stip. at § 105. PAETEC responded the next day.
Stip. at § 106. Between July 2006 and May 2008, Verizon paid
PAETEC s invoices for its SWAS and SWAS-DC rates. Stip. at 1
110. In the course of discovery, PAETEC was unable to determ ne,
and could find no evidence of, whether it provided Verizon with a
spreadsheet prior to this litigation showi ng how PAETEC
cal cul ated the SWAS or SWAS-DC rates it charged Verizon starting
in July of 2006. Stip. at T 114.

In m d-2008, Verizon decided to dispute the rate
differential between the amount PAETEC charged and the anount
that Verizon cal cul ated shoul d have been charged under the CLEC
Benchmark. Stip. at § 115. Verizon first disputed PAETEC s
charges for interstate switched access service in June of 2008
when it disputed charges related to Billing Account Nunber
(“BAN") 4716D6963. This particul ar BAN covered charges PAETEC
assessed for calls delivered to (or originated by) PAETEC
custonmers in Maryland. Stip. at § 116. |In determ ni ng whet her
to dispute a CLEC s invoice, Verizon |ooks to see whether the
CLEC routes the traffic through one or two switches before
delivering the traffic to the CLEC s end-user where the CLEC s
rate includes an anmount equal to that which an | LEC woul d charge

for tandemswitching. Stip. at { 118.
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Verizon argues that PAETEC has been charging it for
tandem swi tching and transport between a tandem sw tch and
PAETEC s end-office switching, even though PAETEC i s not
perform ng tandem swi tching and, in sonme cases, is not performng
any (or all) of the transport. Counterclaimat  21. Verizon
further alleges that even if PAETEC were providing the interstate
swi tched access services for which it purports to bill, PAETEC is
charging nore for those services than is allowed under the terns
of its federal tariff and the applicable FCC rul es capping the
tariffed interstate access charge rates of CLECs |i ke PAETEC.

Id. at T 23.

PAETEC contends that the FCC all ows CLECs to charge for
the conpl ete access service without regard to the individua
conmponents of the connections. PAETEC clains that the anmount
t hat Verizon has withheld in interstate and intrastate swtched
access tariffs is $4.9 mllion and counting. Conpl. at § 31. 1In
di sputing PAETEC s invoices, Verizon calcul ated the doll ar val ue
of the pending dispute as the difference between what PAETEC
charged for interstate switched access services and what Verizon
cal cul ated PAETEC was permtted to charge under the CLEC
Benchmark. Stip. at § 57. Verizon clains that PAETEC has
overcharged it by nore than $5.3 million. Counterclaimat T 24.

The crux of this case turns on whether the FCC al |l ows
CLECs to charge for the equival ent of tandem sw tching even

t hough CLECs are not using their own tandem sw tches to connect



| XCs to their end-users, or, in the case of direct connect access
services, using no tandemsw tch at all.

PAETEC argues in its notion for summary judgnent that
(1) Verizon should have to pay all tariff charges up to the date
of an adverse deci sion because PAETEC s tariffs are conclusively
“deened lawful”, (2) PAETEC is entitled to sunmary judgnent on
all clains because PAETEC s tariff conplies with the Benchnark,
(3) PAETEC is entitled either to the Benchmark rate or the
reasonabl e value of its access services, (4) if this Court
determ nes there are unresol ved tel ecommuni cations policy issues
concerning cal cul ati on of the Benchmark, then we should sever and
refer the issue of the prospective application of PAETEC s tariff
to the original jurisdiction of the FCC, but still grant PAETEC
final summary judgnent applying PAETEC s tariff until an adverse
decision, if any, by the FCC, and (5) that Verizon’s clains are
|argely time-barred or wai ved under applicable | aw

Verizon contends in its notion for partial summary
judgnent that (1) under federal law, a CLEC that routes its end-
user custonmers’ calls through a single switch cannot tariff a
rate that includes both end-office and tandem sw tchi ng charges,
(2) Verizon is entitled to partial summary judgnent on liability
because PAETEC s overcharges violate its tariff and federal |aw,
and (3) Verizon is entitled to partial summary judgnent because
PAETEC had no lawful tariff on file with the FCC and charged for

services not inits tariff.
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1. Analysis®

We are called upon to interpret the FCC s Benchmark
rate and whet her PAETEC has conplied with it. [If we find that
any part of the FCC s guidance is unclear, that portion of the
case will be referred to the FCC s original jurisdiction for
further clarification. First, however, we nust address a few

t hreshol d i ssues.

A PAETEC s Tariff Is Not Void Ab Initio

® Summary judgnent is appropriate when the “pleadings, the
di scovery and disclosure materials on file, and any affidavits
show that there is no genuine issue as to any material fact and
that the novant party is entitled to judgnent as a matter of
law.” Fed. R CGv. P. 56(c)(2). On cross-notions for sunmary
judgnent, we will construe the facts and draw i nferences “in
favor of the party agai nst whom the notion under consideration is
made.” Pichler v. UNITE, 542 F.3d 380, 386 (3d Gr.
2008) (internal citations and quotation marks omtted). Wenever
a factual issue arises which cannot be resolved w thout a
credibility determ nation, the Court nust credit the non-noving
party's evidence over that presented by the noving party.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S
574, 585 (1986). Once the noving party carries this burden, the
nonnovi ng party nust "cone forward with 'specific facts show ng
there is a genuine issue for trial.'" 1d. at 587 (quoting Fed. R
Cv. P. 56(e)). The non-noving party nust present sonething nore
than nere all egati ons, general denials, vague statenents, or
suspicions. Trap Rock Indus., Inc. v. Local 825, 982 F.2d 884,
890 (3d Cir. 1992); Fireman's Ins. Co. of Newark v. DuFresne, 676
F.2d 965, 969 (3d Cir. 1982). It is not enough to discredit the
novi ng party's evidence, the non-nmoving party is also required to
"present affirmative evidence in order to defeat a properly
supported nmotion for sumrary judgnment." Liberty Lobby, 477 U S
at 257. A proper notion for summary judgnent will not be
defeated by merely col orabl e evidence or evidence that is not
significantly probative. See Liberty Lobby, 477 U. S. at 249-50.
“[ T] he burden on the noving party nay be di scharged by
‘showing’...that there is an absence of evidence to support the
nonnovi ng party’s case.” Celotex Corp. v. Catrett, 477 U S. 317,
325 (1986).
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Verizon contends that PAETEC s cross-reference to 47
CF.R 8 61.26, which its tariff contained until Novenber of
2008, violated 47 CF.R 8 61.74(a), thereby rendering PAETEC s
tariff void ab initio. Section 61.74(a) dictates that “no tariff
publication filed with the Conm ssion may nake reference to any
other tariff publication or to any other docunent or instrunent.”
PAETEC s FCC Tariff No. 3 8 3.1 contains the follow ng cl ause:
“Notwi t hst andi ng any ot her provision of this tariff, the rate for
Switched Access Service shall equal the maximumrate permtted
under 47 CF.R § 61.26.” Stip. Ex. 7.

We find that violations of 47 CF.R 8§ 61.74(a) do not
render the tariff void ab initio, but, rather, “[f]ailure to
conply with any provisions of these rules may be grounds for
rejection of the non-conplying publication, a determ nation that
it is unlawful or other action.” 47 CF.R 8 61.1(b)(enphasis
added). dobal NAPS, Inc. V. FCC, 247 F.3d 252 (3d G r. 2001),

upon which Verizon relies, is inapposite. There, the FCC had

al ready declared the tariff void ab initio because it

i nperm ssibly cross-referenced an interconnection agreenent
between the parties, and our Court of Appeals upheld the agency’'s
ruling. Here, the FCC has not rejected PAETEC s tariff . |ndeed,
the FCC has nade no adverse determnation with regard to PAETEC s
tariff, and we find no support for the proposition that a “cross-
reference” to the governing | aw should render a tariff void ab

initio.
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Verizon also clains that, because PAETEC s federa
tariff defined SWAS as a service that “provides for the use of
Conmpany swi tching equi pnrent and network services for connecting
an End User’'s prem ses with a Custoner point of presence,” and
defined the “Conpany” as PAETEC, the “Custoner” as a | ong-

di stance carrier, and the “End User” as PAETEC s end-user
custoners, the tariff was unclear and charged for services not
rendered -- specifically, tandemswitching.® Verizon contends

t hat PAETEC never solely provided for the use of conpany
swi t chi ng equi prent and network services because PAETEC rout ed
the calls through another ILEC s tandem swi tch whenever it

provi ded SWAS services. Def.’s Mem of Law in Supp. of Part.
Mt. for S.J. (“D.MS.J.”) at 26-27. Because we find bel ow t hat
the FCC has carved out an exception for CLECs using another LEC s
tandem swi tch, and that CLECs nmay charge a conposite rate that

i ncl udes the equival ent of the tandemswitching rate elenent in
its SWAS charges, we find that PAETEC s tariff was not

i nappropriate or unclear.

B. The Benchnar k
The Benchmark is codified in 47 CF. R § 61.26.
Section 61.26(a)(3) defines interstate switched exchange access

service as including “the functional equivalent of the |ILEC

®PAETEC nodified its tariff in Novenber of 2009. Section 3.2.1
now reads: “SWAS provides for the use of Conmpany sw tching

equi pment and network services to provide Swi tched Access Service
where the Custoner point of presence is connected indirectly to
PAETEC s network through a tandem switch or functionally simlar
equi pnent controlled by a third party such as an i ncunmbent | ocal
exchange carrier.” Stip. Ex. 17.
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i nterstate exchange access services typically associated with
following rate elenents: carrier conmmon |ine (originating);
carrier common line (termnating); local end office swtching;

i nterconnection charge; information surcharge; tandem sw tched
transport termnation (fixed); tandem sw tched transport facility

(per mle); tandem sw tching” (enphasis added).

PAETEC argues that the Benchmark permts CLECs to
charge the full anpbunt that |ILECs charge for access service,
including the I LEC tandem switching rate el enent, even if the
CLEC is using a tandemswitch that is not its own, or is using
some access nethod that entirely circunvents the need for a
tandemswitch. Pl.'s Mem of Lawin Sup. of MS.J. (“P.MS.J.")
at 24; Pl.’s Resp. to Def.’s Mot. for Part. S.J. (“Pl. Resp.”) at
3. Verizon responds that a CLEC may only charge for the tandem
switching rate element when it perforns both functions -- that
is, both tandem (switch-to-switch) and end-office (switch-to-end-
user-custonmer) switching -- using two separate sw tches, and
where it actually owns both switches. D.MS. J. at 14.

Al t hough there is only one “benchmark” codified in the
TCA, the FCC differenti ates between SWAS and SWAS-DC servi ces.
SWAS service is an indirect connection through an | LEC tandem
(which then flows through to a second, end-office switch), and
SWAS-DC service is a direct connection to a CLEC s end-users
t hrough only one switch (the end-office switch), Stip. at § 68;
Ex. 8. PAETEC clainms that its SWAS-DC service provides access to

t he same geographic area that historically could only be served
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by two switches (a tandem switch and an end-office switch).
P.MS.J. at 8. PAETEC also clains that the FCC has rul ed that
CLECs may charge for the functional equival ent of tandem
switching for both SWAS and SWAS-DC services, and therefore it
may |lawfully charge the sane rate for both. Verizon contends
that the FCC has ruled that CLECs may only charge by the swtch,
PAETEC has only been using one switch (that it owns) for each of
t hese services, and therefore PAETEC is charging too nuch when it
charges for both. Based on the FCC s clarifications, we see a
third possibility which is that CLECs could charge by the switch
as long as the call is being routed through both a tandem sw tch
and a | ocal switch, regardl ess of who owns the tandem swi tch;
CLECs could on this alternative charge for both swtches.

The issue nowis (1) whether PAETEC can include inits
SWAS charge a tandem swi tching el enent even though it is
provi di ng the service through another ILEC s tandem swi tch, and
(2) whether PAETEC can charge for the equivalent of two swtches-
worth of service even though, while it may be servicing the sane
geographic area as two switches, it is only using one physical

switch for its SWAS-DC access servi ces.

1. The SWAS Benchmar k Rate
In the FCC's Seventh Report’, the Agency notes that

“CLECs should not be deprived of revenue streans available to the

‘Seventh Report and Order and Further Notice of Proposed

Rul emaki ng, Access Charge Reform Reform of Access Charges

| nposed by Conpetitive Local Exchange Carriers, 16 FCC Rcd 9923
(2001) (“Sevent h Report™).
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i ncunbent nonopolists with which they conpete...by noving the
CLEC access tariffs to the conpeting ILEC rate, we intend to
permt CLECs to receive revenues equivalent to those the |ILECs
receive froml XCs, whether they are expressed as per-m nute or
flat-rate charges.” Seventh Report at 54 (internal quotation
mar ks and citations omtted). The FCC clarified that its
“benchmark rate for CLEC switched access does not require any
particular rate elenents or rate structure...so long as the
conposite rate does not exceed the benchmark.” [d. at § 55.

In the FCC's Eighth Report? in response to Quest
Conmuni cations International Inc.’s request for clarification?
that a CLEC “may tariff its access service charges at the total
switched access rate of the conpeting ILEC only to the extent the
CLEC itself is providing each of the services necessary to
originate and term nate interexchange calls,” the FCC stated:

When a conpetitive LEC originates or

termnates traffic to its own end-users,

it is providing the functional

equi val ent of those services, even if

the call is routed fromthe conpetitive

LEC to the | XC through an incunbent LEC

tandem Consequently, because there may

be situations when a conpetitive LEC

does not provide the entire connection

bet ween the end-user and the I XC, but is
nevert hel ess providing the functional

8Ei ght h Report and Order and Fifth Order on Reconsideration,
Access Charge Reform Reform of Access Charges | nposed by
Conpetitive Local Exchange Carriers; Petition of Z-Tel
Communi cations, Inc. for Tenporary Waiver of Conm ssion Rule
61.26(d) to Facilitate Deploynment of Conpetitive Service in
Certain Metropolitan Statistical Areas, 19 FCC Rcd 9108

(2004) (“Ei ghth Report”).

Qnest  Communi cations Corp. v. Farners and Merchants Mt ual
Tel ephone Co., 22 FCC Rcd. 17973 (2007).
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equi val ent of the incunbent LEC s

i nterstate exchange access services, we

deny Qnest’s petition.

Ei ghth Report at § 13.

Thus, the FCC held that where the calls are being
routed through two swtches, even if one of the swtches bel ongs
to an ILEC, the CLEC is providing the functional equival ent of
the full sw tched access services and may charge the ful
benchmark rate. The FCC noted that when readi ng paragraph 55 of
the Seventh Report “in conjunction with the definition contained
in section 61.26(a)(3), we think the two lists of elenents
descri bed in paragraph 55 were intended to illustrate what m ght
be considered the ‘functional equivalent’ of incunbent LEC access
services, rather than mandating the provision of a particul ar set
of services.”' Eighth Report at § 13 n.48. The FCC conti nued:
“a conpetitive LEC that provides access to its own end-users is
providing the functional equivalent of the services associ ated

with the rate elenents listed in section 61.26(a)(3) and

therefore is entitled to the full benchmark rate.” Id. at § 15.

Ypar agraph 55 reads, in part, “there are certain basic services
that make up interstate switched access service offered by nost
carriers. Switched access service typically entails: (1) a
connection between the caller and the local switch, (2) a
connection between the LEC switch and the serving wire center
(often referred to as “interoffice transport”), and (3) an
entrance facility which connects the serving wire center and the
| ong di stance conpany's point of presence. Using traditional |LEC
nonencl ature, it appears that nost CLECs seek conpensation for
the sanme basic el enents, however precisely nanmed: (1) common |ine
charges; (2) local switching; and (3) transport. The only
requirenent is that the aggregate charge for these services,
however described in their tariffs, cannot exceed our benchmark.”
Seventh Report at 9§ 55.
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W agree with PAETEC that the FCC intended its anal ysis
of the Qmest request for clarification to apply both to the
transitional rates and to the final benchmark rate. 1d. at 9 19.
Thus, we find that where a CLEC routes calls to its end-users
t hrough a tandem swi tch, whether it owns that tandem swi tch or
not, it may charge the full benchmark rate for that service.
PAETEC has not violated the FCC s benchmark by charging Verizon
for the functional equivalent of the tandemsw tching rate and

the end-office swtching rate for its SWAS access services.

2. The SWAS- DC Benchmark Rate

Wth regard to the SWAS-DC access service, which only
i nvol ves one switch but may cover a geographic area equivalent to
the area that can be served by a tandem swi tch, PAETEC cl ai s
that the FCC has ruled that it can charge the equivalent of a
tandem switching el enent for this service as well because “it is
the function of providing access that matters.” P.MS.J. at 31
Verizon refutes this by pointing to the FCC s response to

NewSout h’s request for clarification in the Ei ghth Report. ™

UPAETEC argues the NewSouth and Cox clarifications cut inits
favor, but that if we find that those clarifications do not

bol ster its position, then the clarifications nmust be

i nconsistent with the FCC s previous orders and therefore do not
possess the force of | aw because the FCC did not conply with the
Adm ni strative Procedure Act when it failed to engage in the
noti ce and comment rul emaki ng required under the Act. W do not
find that the clarifications are inconsistent with the FCC s
prior rulings, and, regardl ess, we agree with Verizon that we do
not have jurisdiction over PAETEC s APA cl ai ms, which, pursuant
to 28 U.S.C. 8§ 2344, are subject only to the origina
jurisdiction of our Court of Appeals.
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NewSout h argued that CLECs should be permtted to
charge for all of the conpeting |ILEC access el enents (including
tandem swi tching and end-office switching) if its switch serves a
geogr aphi c area conparable to the conpeting ILEC s tandem switch
in an anal ogous fashion to the way that tandem functionality was
applied in the “reciprocal conpensation” context. ™ Eighth
Report at T 20. The FCC explicitly rejected NewSouth' s proposed
clarification. |Instead, the FCC clarified that its |ong-standing
policy has been to allow ILECs to charge only for those el enents
of service that it actually provides, and “if an incunbent LEC
switch is capable of perform ng both tandem and end office

13

functions, ™ the applicable switching rate should reflect only

the function(s) actually provided to the I XC. W believe that a

¢ Reci procal conpensation” governs the exchange of local traffic
between two LECs. 47 U.S.C. § 251(b)(5). In considering

reci procal conpensation, our Court of Appeals noted that the FCC
had acknow edged the special situation that occurs when a
conpeting carrier’s newer technol ogy does not precisely replicate
the traditional “tandemswitch” routing. SBC, Inc. v. FCC, 414
F.3d 486, 491 (3d Gr. 2005). “Where the interconnecting
carrier’s swtch serves a geographic area conparable to that
served by the incunbent LEC s tandem switch, the appropriate
proxy for the interconnecting carrier’s additional costs is the
LEC tandem i nterconnection rate. The FCC thus nmandated an
inquiry into the geographic area served in determning the
appropri ate conpensation rate in some circunstances that may

i nvol ve tandem switchi ng even though the state of the conpeting
carrier’s technol ogy m ght not use tandem swi tching to conplete a
given call.” 1d. at 492 (citing the FCC s Local Conpetition

O der, 11 FCC Rcd 15499, 16042 (T 1090)(1996))(internal citations
omtted).

3Sonme | LEC switches (known as C ass 4/5 switches) can perform
both a tandem swi tching function and an end-office sw tching
function within the sane physical switch. Stip. at 1 30. The
FCC held that “[t]he Tandem Switching rate will not apply to
access mnutes that originate or termnate at the end office part
of a Class 4/5 switch.” Eighth Report at f 21, n.71 (interna
guot ations marks and citations omtted).
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simlar policy should apply to conpetitive LECs.” [d. at | 21
The FCC continued that the ILEC switching rate enconpasses the
end-office switching rate when a CLEC origi nates or term nates
calls to end-users and the tandem switching rate when a CLEC
passes calls between two other carriers. Id.

Supporting our finding that CLECs nmay charge for tandem
switching even when they use an I LEC s tandem switch, the FCC
clarified that “[c]onpetitive LECs al so have, and al ways had, the
ability to charge for conmon transport when they provide it,

i ncl udi ng when they subtend an i ncunbent LEC tandem swi tch.
Conpetitive LECs that inpose such charges should cal cul ate the
rate in a manner that reasonably approxi mates the conpeting

i ncunmbent LEC rate.” 1d.

In the Cox Clarification Order, ™ the FCC reiterated
its position that CLECs may charge the end-office switching rate
when they originate or termnate calls to end-users, and the
tandem switching rate when they pass calls between two ot her
carriers, and that when a CLEC perforns both functions, it may
charge for both. Stip. Ex. 6. The FCC clarified that this
decision is based on the “assunption that a Conpetitive LEC w ||
permit an I XCto install direct trunking fromthe | XC s point of

presence to the conpetitive LEC s end office, thereby bypassing

“Order, Access Charge Reform PrarieWaive Tel econmuni cati ons,
Inc. Petition for Waiver of Sections 61.26(b) and (c) or in the
Al ternative, Section 61.26(b)(6) of the Comm ssion’s Rules;

Sout hEast Tel ephone, Inc. Petition for Waiver of Section

61. 26(a)(6) of the Conm ssion’s Rul es; Cox Comrunications, Inc.
Petition for Clarification or Reconsideration, 23 FCC Rcd. 2556
(2008) (“Cox Clarification Order”).
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any tandem function. So long as an | XC may elect to direct trunk
to the conpetitive LEC end offices, and thereby avoid the tandem
switching function and associ ated charges, there should be
limted incentive for conpetitive LECs to route calls
unnecessarily through multiple switches.” 1d.

PAETEC admts that it set the conposite rate for SWAS-
DC (which uses direct trunking) to equal the conbined dollar
val ues of the ILEC | ocal sw tching and tandem swi tching el enents’
rates.™ P.MS.J. at 11. The FCC has clearly stated that the
geogr aphi ¢ area anal ysis does not apply to the direct trunking
context and therefore PAETEC has been chargi ng above the

benchmark rate for its SWAS-DC access servi ce.

C. The 90-Day Di spute Resol ution Provision

PAETEC cl ai ns that nost of Verizon's clains fail
because PAETEC s tariff contains a 90-day waiver provision in
whi ch any charge di sputes nmust be submitted within 90 days of
receiving the invoice. Verizon clainms that PAETEC cannot assert
t his defense because of issue preclusion.

The issue of PAETEC s 90-day dispute resol ution
provi sion arose previously in the Eastern District of Virginia.

I n that case, MCl Worl dcom Net work Service, Inc. v. PAETEC

Communi cations, Inc., No. 04-1479, 2005 W 2145499, at *5 ( E.D.

PPAETEC argues that the nature of the CLEC network differs in
significant ways fromthe |ILEC networks, that these differences
are not necessarily captured in the FCC tel ecomuni cati ons
regul ations, and that the SWAS-DC charge may fall into this
category. 1d. at 8. P.MS. J. at 7. This is not sonething we
can deci de because it is reserved in the first instance for the
FCC.
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Va. Aug. 31, 2005), the court issued an order wherein it found
that the 90-day dispute resolution provision in PAETEC s tariff
could not preénpt the federal statute of limtations in the
context of a tariff because the terns of a tariff are not
negotiated like the terms of a contract. |If atermin the tariff
coul d supersede the statute of limtations, it would nean that a
carrier could “unilaterally void federally codified consuner

protections sinply by filing a tariff.” M WrldCom Network

Servs., Inc. V. PAETEC Communi cations, Inc., No. 04-1479, Slip.

. at 2 (E.D. Va. Mar. 16, 2005)(order denying notion for
partial summary judgnent). The Fourth Crcuit affirnmed. M

Worl dcom Network Service, Inc. v. PAETEC Communi cations, Inc. ,

204 F. App’ x 271, 272 (4th Cr. 2006).

| ssue preclusion applies when “(1) the issue sought to
be precluded [is] the sane as that involved in the prior action;
(2) that issue [was] actually litigated; (3) it [was] determ ned
by a final and valid judgnent; and (4) the determ nation [was]

essential to the prior judgnent.” Peloro v. United States, 488

F.3d 163, 175 (3d Cir. 2007)(internal quotation marks omtted).
We apply federal common | aw principles of issue preclusion
because we are exam ning the issue preclusive effect of a prior
federal court action. 1d. at 175 n.11. Under the nodern
doctrine of non-nutual issue preclusion, a litigant nmay al so be
estopped from advancing a position that it has presented and | ost

in a prior proceeding against a different adversary. 1d.
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This was indeed the sane issue that was addressed in
the prior Virginia action. The issue was actually litigated (and
appeal ed), was determ ned by a final and valid judgnent, and was
essential to the prior judgnent. PAETEC Comruni cations, Inc.,
was the only one of the current plaintiffs involved in that prior
action, but we find that there is privity between the rest of the
plaintiffs here and PAETEC Communi cations, Inc. In any event,
PAETEC does not dispute Verizon's allegations of privity.
Therefore, PAETEC is collaterally estopped fromclaimng that the
90-day dispute provision in its tariff bars Verizon s clains.

And even if we did not find that PAETEC was estopped from
asserting this defense, we would find that the Fourth Grcuit’s

ruling on this nmatter was persuasive.

D. The Vol untary Paynent Doctrine

PAETEC al so clains that Verizon's clains for refunds
fail because of the voluntary paynent doctrine, which dictates
t hat noney deliberately and voluntarily paid, with know edge or
means of know edge of the material facts and wi thout fraud or
duress, even if paid under a mstake of law as to the obligation
to pay, cannot be recovered back.

This issue was al so addressed in Ml Wrl dcom Net wor k

Service, Inc. v. PAETEC Comruni cations, Inc., No. 04-1479, 2005

WL 2145499, at *5 ( E.D. Va. Aug. 31, 2005) and affirned on
appeal. The district court found that the filed rate doctrine
bars equitable relief in this context. The filed rate doctrine

prohibits a carrier fromcollecting charges for services that are
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not described in its tariff. Aner. Tel. & Tel. Co. v. Central

Ofice Tel, Inc., 524 U S. 214, 222 (1998). The FCC has carved

out an exception for CLECs that nmake use of an ILEC s tandem
switch, but nmade no such exception for the connection that CLECs
may provide with direct trunking.

PAETEC admts that it calculated the rate for SWAS-DC
to be the conbined dollar anbunts of the ILEC | ocal swtching and
tandem swi tching elenents, and this is not permssible under the
filed rate doctrine. PAETEC based its argunents before the
Eastern District of Virginia and the Fourth Circuit on Virginia
| aw and here they base their argunent on Pennsylvania | aw. But
the principle is the sane. W find that PAETEC s voluntary
paynent argunment has no nerit.

E. The Statute of Limtations

Because we find in favor of PAETEC with respect to its
SWAS access charges, the followng statute of limtations
analysis wll only apply to PAETEC s SWAS- DC access char ges.
PAETEC admts that it set the conposite rate for SWAS-DC to equal
t he conmbi ned dol | ar val ues of the ILEC | ocal switching and tandem
switching elenents' rates effective August 2, 2006. P.MS.J. at
11; Stip. at Y 73-74.

Verizon argues that its counterclains are conpul sory,
i.e., they arise out of the sanme transactions as the original
claimand therefore they are treated for statute of Iimtations
pur poses as having been filed on April 17, 2009, the day PAETEC

filed its conplaint. The rule regardi ng conpul sory
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counterclains, however, only tolls the statute of limtations if
the lawsuit itself was brought within the Iimtations period.
“I'l'lf defendant's claimalready is barred when plaintiff brings
suit, the notion of tolling the statute is inapplicable and the
fact that the tardily asserted claimis a conpul sory counterclaim
does not serve to revive defendant's right to assert it.” 6

Charles Alan Wight, Arthur R MIller & Mary Kay Kane, Federa

Practice and Procedure 8§ 1419 (2d ed. 2010). W nust therefore
still determ ne whet her PAETEC brought this action within
Verizon's |imtations period.

Verizon argues that until Novenber 7, 2008, PAETEC s
tariff stated that its SWAS-DC rate woul d equal the maxi numrate
al  oned under the FCC s benchmark. D.MP.S. J. at 17. W have
hel d that PAETEC, when it calculated its conposite SWAS-DC rate
as the tandemswitching rate plus the end-office switching rate,
charged a rate in excess of the maximumrate allowed for its
SWAS- DC charges. Thus, Verizon’s clainms -- that until Novenber
7, 2008 (when PAETEC del eted the “notw t hstandi ng” cl ause from
its tariff) PAETEC charged in excess of the amount it said it
would inits tariff -- are, in essence, clains for overcharges.

47 U.S.C. 8§ 415(c) sets the applicable statute of
limtations for clainms of overcharges. Section 415(c) states,
“For recovery of overcharges action at |aw shall be begun or
conplaint filed wwth the Conm ssion against carriers within two
years fromthe tinme the cause of action accrues, and not

after...except that if claimfor the overcharge has been
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presented in witing to the carrier wwthin the two-year period of
l[imtation said period shall be extended to include two years
fromthe tinme notice in witing is given by the carrier to the

cl ai mant of disallowance of the claim or any part or parts

t hereof, specified in the notice.”

Verizon clains that it began notifying PAETEC of its
overcharge clainms in 2008, but it is not possible for us to tell
fromthe evidence provided which disputes related to the SWAS
charges and which related to the SWAS-DC charges. What we know
for sure, however, is that Verizon asserts that it was
over charged between April 17, 2007 and Novenber 7, 2008. Those
clains are therefore tinely. For the period between August 2,
2006 and April 17, 2007, to the extent that Verizon has clai ns of
over charges for SWAS-DC access services, the parties will have to

brief the issue in nore depth before we can rule on those cl ains.

After Novenber 7, 2008, 47 U.S.C. 8415(b) applies to
Verizon's clains that PAETEC s SWAS-DC rates are unreasonabl e.
Section 415(b) provides, “All conplaints against carriers for the
recovery of damages not based on overcharges shall be filed with
the Commission within two years fromthe tine the cause of action
accrues, and not after, subject to subsection (d) of this
section.” Those clains are tinely because they are conpul sory,

and PAETEC filed this action on April 17, 2009.
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Thus, all of Verizon’s clains are tinely, with the
possi bl e exception of clains for overcharges on the SWAS-DC

charges that accrued between August 2, 2006 and April 17, 2007.

D. “Deened Lawful”

PAETEC cl ai ns that Verizon cannot collect a refund on
any prior charges because its rates were “deened | awful” when
they were filed in accordance with 47 U S.C. § 204(a)(3).
Section 204(a)(3) states, “[a] |ocal exchange carrier may file
with the Conmm ssion a new or revised charge, classification,

regul ation, or practice on a streanlined basis. Any such charge,

classification, regulation, or practice shall be deened | awf ul
and shall be effective 7 days (in the case of a reduction in
rates) or 15 days (in the case of an increase in rates) after the
date on which it is filed with the Conm ssion unless the

Conmi ssi on takes action under paragraph (1) before the end of

that 7-day or 15-day period, as is appropriate.” (enphasis
added). “Notice is acconplished by filing the proposed tariff
changes with the Conm ssion. Any period of notice specified in
this section begins on and includes the date the tariff is
recei ved by the Conm ssion, but does not include the effective
date.” 47 C.F.R § 61.58(a)(1).

Al though a rate is “legal” when it is filed with the
FCC and becones effective, the rate’s legality is not enough to
establish its “lawful ness”. To be precise, “[a] carrier charging
a merely legal rate may be subject to refund liability if

customers can |l ater show that the rate was unreasonabl e”. ACS of

Anchorage, Inc. v. FCC, 290 F.3d 403, 411 (D.C. Cr.
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2002) (enphasis in original). |If the FCC declares a rate to be

| awf ul , however, refunds are inperm ssible as a form of
retroactive ratemaking. 1d. A streanlined tariff that takes
effect without prior suspension or investigation is conclusively
presunmed to be reasonable and thus a lawful tariff, and if a

| ater reexam nation shows the tariffs to be unreasonable, the
avail abl e renedi es are prospective only. [|d.

Verizon clainms that PAETEC s Decenber 2008 tariff
anmendnent was filed too late to be deened | awful and in support
thereof submts a copy of the tariff received by the FCC bearing
a Decenber 10, 2008 date stanp. ' Def.’s Mdt. For Leave to File
a Supplenmental Decl. ("Def. Supp."), Ex. B at unnunbered pages 2
and 3. The tariff anmendnent stipulates, “[t]hese tariff
revi sions bear an issue date of Decenber 9, 2008 and an effective
date of Decenber 24, 2008.” Stip. Ex. 16 at 1. PAETEC submts
three sworn declarations -- one fromJohn T. Anbrosi, Vice-

Presi dent of Vendor Relations of PAETEC Communi cations, Inc., and
two from Kat heri ne Hoagl and, Regul atory and Tariff Anal yst at
PAETEC s headquarters in Fairport, NY. Anbrosi declared, under
penalty of perjury, that “[a]ll of the PAETEC rates and tariff
changes at issue in this case were filed pursuant to Section
204(a) (3) of the Communications Act.” Decl. of John T. Anbros

in Sup. of Pl.’s Mot. for S.J. at § 14. M. Hoagl and decl ared

\eri zon al so clains that PAETEC s June 22, 2004 tariff anmendnent
shoul d not be deened | awful because it was filed on only one
day’'s notice, Def.’s Resp. at 25, but we find that the statute of
[imtations has run on that claimand Verizon nay no | onger
assert it. Verizon's point that a carrier who “furtively enpl oys
i mproper accounting techniques in a tariff filing” cannot have a
deemed lawful tariff is well taken, but filing a tariff anmendnent
on one day’s notice does not rise to the |level of “inproper
accounting”. ACS of Anchorage, 290 F.3d at 413.
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that she sent the tariff revisions for filing to the FCC s
Secretary in Washington, D.C., by commercial overnight nmail, and
that the letters with the tine stanps on themare not the sane
letters that she sent to the FCC. Decl. O Katherine Hoagl and at
19 3-4.

PAETEC responds to Verizon’s notion for leave to file a
suppl enental declaration with its own suppl enental declaration
from M. Hoagland in which she swears that she sent the FCC t he
Decenber 2008 tariff amendnent by overnight mail on Decenber 8,
2008. PAETEC submits with her declaration a printout fromthe
FedEx Wb site showing that it was shipped “standard overnight”
on Decenber 8, 2008, sonehow bypassing its intended destination,
and | andi ng on Decenber 10, 2008, at 9300 E. Hanpton Drive. The
tari ff amendnent bears the date stanp, “Received & |Inspected DEC
10 2008 FCC Mai|l Rooni. Def. Supp., Ex. B at unnunbered page 2.

Thus, it appears that the Decenber 2008 tariff
amendnments are not in conpliance with 8§ 204(a)(3) and cannot be
deened | awful. Because PAETEC ot herwi se conplied with §
204(a)(3), the rest of PAETEC s tariff anmendnents are deened
| awf ul .

Because we find that PAETEC s SWAS- DC char ges begi nni ng
on Decenber 24, 2008 are not deened | awful and are not
reasonabl e, Verizon’s clains with regard to charges | evied
bet ween Decenber 24, 2008 and today can be assessed in their
entirety and Verizon is entitled to a refund on those char ges.

Wth regard to the rest of Verizon's clains on charges
that were deened | awful, Verizon argues that because PAETEC

charged an anount for SWAS-DC access services in excess of the
29



benchmar k, those charges nust be subject to nandatory
detariffing.” In the Seventh Report, the FCC conducted a
forbearance analysis for those CLEC interstate access services
for which the aggregate charges exceed the benchmark. Seventh
Report at 9 82-87. The FCC st ated,

[A] CLEC nust negotiate with an I XC to

reach a contractual agreenment before it

can charge that | XC access rates above

t he benchmark. During the pendency of

t hese negotiations, or to the extent the

parties cannot agree, the CLEC may

charge the I XC only the benchmark rate.

In order to inplenent this approach, we

adopt nmandatory detariffing for access

rates in excess of the benchmark. That

IS, we exercise our statutory authority

to forbear fromthe enforcenent of our

tariff rules and the Act’'s tariff

requi rements for CLEC access services

pri ced above our benchmark.

Seventh Report at f 82. The FCC does not expl ain, however, how
“mandat ory detariffing” should be inplenmented or whether it
shoul d be inplenmented in this context.

The sel ection above fromthe Seventh Report seens to
suggest that mandatory detariffing is sonething that a CLEC
enters into willingly in the interest of trying to negotiate a
rate above the benchmark. There is no indication that the FCC
intended to make “mandatory detariffing” a retroactive puni shnent

for charging a rate in excess of the one specified in a tariff.

"erizon cites to the Menorandum Qpi nion and Order, Petitions of
AT&T Inc. And Bell South Corp. For Forbearance, 22 FCC Rcd. 18705,
1 42 (2007), which states that “[p]recluding [packet-sw tched

br oadband services and optical transm ssion services] tariffs
also will restrict AT&T' s ability to assert ‘deened |awful’

status.” This is a different kind of tariff than the one at
i ssue here, and the FCC explicitly limted this ruling to AT&T
only. “[We decline to extend the forbearance relief granted in

this Oder to carriers other than AT&T.” Id. at | 41.
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There are (at least) two things going on here. The
first is that PAETEC charged a rate in excess of the one it
defined in its tariff -- specifically, it defined its SWAS-DC
rate as not being greater than a certain level, but then charged
nore than that. |If that rate had still been less than the
benchmark, there would be no question that PAETEC s rates woul d
be protected under the “deened lawful” provision in § 204(a)(3)
for nost of its charges. But the second reality is that PAETEC
al so charged a rate above the benchmark. Wat is unclear is
whet her the FCC intended to apply retroactive nmandatory
detariffing to this situation or nerely to forbear enforcing the
tariff rules -- nanely, 8§ 204(a)(3)’'s “deemed | awful” provision
At this juncture, we also cannot rule out the possibility that
PAETEC s charges above the benchmark continue to be sheltered
fromrefund liability by 8 204(a)(3). It is also not out of the
real mof possibility that the FCC could fashion an as-yet
uni magi ned hybrid of the foregoing.

W will invite the parties to brief this issue and
i nform us whet her they believe the FCC has squarely addressed
this issue. |If not, they shall advise us whether this is an

i ssue that should be referred to the FCC s original jurisdiction.

[11. Concl usion

W find that PAETEC s SWAS charges conply with the
Benchmark but that its SWAS-DC charges do not. But there remain
two outstandi ng i ssues upon which we will order the parties to

submt briefs: (1) Wiether the FCC has clearly stated how
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mandat ory detariffing applies to CLECs that have charged above
the benchmark rate, whether this requires an invalidation of the
entire tariff at issue or nerely exposes CLECs to refund
liability, and whether, if the FCC has not squarely addressed
this issue, it should be referred to the FCC s origina
jurisdiction, and (2) whether Verizon' s clains for overcharges
fromthe period between August 2, 2006 and April 17, 2007 are
barred by the statute of limtations.

W will therefore grant PAETEC s notion for sunmary
judgnent with regard to the SWAS charges, but deny it with regard
to the SWAS-DC charges. W will deny Verizon’s notion for
partial summary judgnent in part and grant it in part as to the
SWAS-DC-rel ated clains fromApril 17, 2007 to the present. '

BY THE COURT:

__\s\Stewart Dal zel |

8 Al t hough we have clarified what we could on the record before
us, we believe the parties may wel| best be served by
participating in a nediation before our Mgistrate Judge, Jacob
P. Hart. Thus, before the litigants enbark upon the necessary
addi tional briefing, we shall afford thema thirty day "tine out”
to deci de whether they wish to avail thenselves of Judge Hart's
denonstrated nediation skills.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAETEC COVMMUNI CATI ONS, | NC., : ClVIL ACTI ON
et al. :

V.
MCI  COVMUNI CATI ONS SERVI CES,
I NC. D/ B/ A VERI ZON BUSI NESS :
SERVI CES, et al. : NO. 09-1639
ORDER
AND NOW this 26th day of April, 2010, upon

consideration of plaintiffs *

notion for summary judgnent
(docket entry # 27), defendants Ml Commruni cati ons Services,
Inc., d/b/a Verizon Business Services and Verizon d oba
Net works, Inc.’s (collectively, “Verizon”) notion for parti al
summary judgment (docket entry # 26), the responses thereto,
Verizon’s nmotion for leave to file a supplenental declaration
(docket entry # 30), and PAETEC s response thereto (docket entry
# 31), and in accordance with the acconpanyi ng Menorandum it is
her eby ORDERED t hat :
1. PAETEC s notion for summary judgnent is GRANTED IN
PART and DEN ED I N PART as described in the foregoi ng Menorandum
2. Verizon’s notion for partial sunmary judgnent is

DENI ED | N PART but GRANTED I N PART insofar as it relates to the
SWAS-DC-rel ated clains fromApril 17, 2007 to the present, all in

BpAETEC Communi cations, Inc., PAETEC Conmuni cations of Virginia,
Inc., US LEC Conmuni cations Inc d/b/a PAETEC Busi ness Servi ces,
US LEC of Pennsyl vania LLC d/b/a PAETEC Busi ness Services, US LEC
of Virginia LLC d/b/a PAETEC Busi ness Services, US LEC of

Maryl and LLC d/ b/a PAETEC Busi ness Services, US LEC of Al abama
LLC d/ b/ a PAETEC Busi ness Services, US LEC of CGeorgia LLC d/b/a
PAETEC Busi ness Services, US LEC of South Carolina d/b/a PAETEC
Busi ness Services, and US LEC of Tennessee Inc. d/b/a PAETEC

Busi ness Services (collectively, “PAETEC").
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accordance with the foregoi ng Mermor andum *°

3. Verizon's notion for leave to file a suppl enenta
decl aration i s GRANTED;

4, The parties shall by May 28, 2010 SUBM T their
views as to whether nedi ation before Judge Hart would |ikely be
producti ve;

5. Further scheduling shall abide the resolution of
t he nedi ati on question; and

6. In the meantinme, the Clerk of Court shall TRANSFER
this case fromour Active docket to our Cvil Suspense docket.

BY THE COURT:

__\s\Stewart Dal zel |

2 per haps needl ess to say, we have not opined on PAETEC s quantum
meruit clains, which we | eave to anot her day.
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